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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC18-01893 
CASE NAME: WRIGHT VS. PACIFIC BELL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY PACIFIC BELL TELEPHONE COMPANY, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for summary adjudication that defendants cannot be liable for punitive 
damages in this action is granted. Defendants have met their initial burden and the motion is 
unopposed.  (See Undisputed Material Fact Nos. 1-25, and particularly Nos. 8 and 13-25.) 

 

  

 2.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC.  VS CHATFIELD P.C. 
SPECIALLY SET HEARING ON: PERMANENT INJUNCTION 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
This motion is continued to February 10, 2022 at 9:00 a.m. 
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 3.  TIME:  9:00   CASE#: MSC20-01974 
CASE NAME: McGOWEN VS. SECURITAS 
HEARING ON MOTION TO APPOINT SUCCESSOR IN INTEREST 
FILED BY ANGELO MCGOWEN 
* TENTATIVE RULING: * 
 
The unopposed motion to appoint decedent’s four children, Angela McGowan, Brittany 
McGowan, Sheree McGowen Higgins and Angelo McGowan as successors in interest is 
granted for the reasons cited in the moving papers.  Code Civ. Proc. 377.31, 377.32. 
 

  

 4.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to March 17, 2022 at 9:00 a.m. by stipulation of the parties. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK  
* TENTATIVE RULING: * 
 
Continued to March 17, 2022 at 9:00 a.m. by stipulation of the parties. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-00064 
CASE NAME: THOMPSON VS. HORNER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JESSICA THOMPSON 
* TENTATIVE RULING: * 
 
 Jessica Thompson’s attorney, Bryan A. Jackson, has filed a motion to be relieved as 
counsel for Plaintiff.  Mr. Jackson has made extensive efforts to notify his client of his motion to 
withdraw.  Counsel successfully served Plaintiff by mail on January 12, 2022.  The motion to be 
relieved is granted. 
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 7.  TIME:  9:00   CASE#: MSC21-00144 
CASE NAME: BROUWER VS. GREGORY FUNDING 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY HELEN PARK BROUER 
* TENTATIVE RULING: * 
 
 Plaintiff’s Motion for Judgment on the Pleadings is denied without prejudice. The Court 
is mindful that Plaintiff requested a continuance, but the motion has significant procedural and 
substantive defectives. 
 
 Background  
 Plaintiff, Helen Park Brouwer, through her Guardian ad Litem, alleges Defendants 
foreclosed on her single-family residence located at 2610 Francisco Way in El Cerrito.    Plaintiff 
alleges Defendants foreclosed illegally.  She seeks to rescind the foreclosure sale and/or 
judgment in the amount in $1,455,000. 
  
Motion 
  On November 23, 2021, Plaintiff filed a Notice of Motion and Motion for Judgment on 
the Pleadings, pursuant to Code of Civil Procedure § 438.  Plaintiff argues she is entitled to 
judgment on the pleadings for a determination of liability as a matter of law on certain issues 
outlined in the notice.   
 
 Plaintiff did not include a Memorandum of Points and Authorities, but states in the Notice 
that the MJOP is brought for (1) a determination of liability that Gregory Funding, Inc. wrongfully 
and illegally foreclosed on the subject property because it used an entity, Gregory Funding LLC.  
(2) A determination that Gregory Funding failed to execute and record any document indicating 
which of the two entities was the loan servicer.  (3) A determination that Gregory Funding Inc. 
and Gregory Funding LLC are de facto one and the same entity.  (4) Finally, a determination 
that Gregory Funding LLC otherwise foreclosed on her property unlawfully.   
 
 On January 4, Plaintiff’s counsel filed a declaration stating that he had become ill will 
Covid.  He tested positive on January 2, 2022.  He requested that the MJOP be continued.  He 
also requested that the Court order both sides to address the issue regarding the identity of 
Gregory Funding and the absence of substitution of trustee before the foreclosure. 
 
 Plaintiff’s counsel also attaches an “Accusation” brought against Gregory Funding before 
the Bureau of Real Estate in 2018.  There is no request for judicial notice. 
 
Opposition 
  Defendant opposes the motion, first pointing out the motion is procedurally defective in 
that it lacks a Memorandum of Points and Authorities.  Secondly, Plaintiff’s request for a 
“determination of liability” cannot be addressed through a motion for judgment on the pleadings. 
   
 Defendant argues it has filed a general denial to Plaintiff’s unverified complaint.  “The 
general denial put at-issue all material allegations in the complaint.  Defendants' general denial 
put in issue the material allegations of the complaint.” (FPI Development, Inc. v. 
Nakashima (1991) 231 Cal.App.3d 367, 383.)  “The motion should be denied if the defendant's 
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pleadings raise a material issue or set up affirmative matter constituting a defense; for purposes 
of ruling on the motion, the trial court must treat all of the defendant's allegations as being true.”  
(Allstate Ins. Co. v. Kim W. (1984) 160 Cal.App.3d 326, 331.) 
 
 Defendant also argues that a motion for judgment on the pleading cannot be supported 
by extrinsic evidence other than judicially noticed facts. Here, Plaintiff has not requested judicial 
notice of the “Accusation” attached to counsel’s declaration. The request must be made in a 
separate document and list the specific items requested.  (CRC, Rule 3.113(l).)   
 
Analysis 
 First, Plaintiff’s counsel has not provided a declaration outlining the meet and confer 
efforts.  Code of Civil Procedure 439 provides:  
 

Before filing a motion for judgment on the pleadings pursuant to this chapter, the 
moving party shall meet and confer in person or by telephone with the party who 
filed the pleading that is subject to the motion for judgment on the pleadings for 
the purpose of determining if an agreement can be reached that resolves the 
claims to be raised in the motion for judgment on the pleadings.  

 
 Secondly, California Rules of Court, Rule 3.1113 states: “A party filing a motion, except 
for a motion listed in rule 3.1114, must serve and file a supporting memorandum. The court may 
construe the absence of a memorandum as an admission that the motion or special demurrer is 
not meritorious and cause for its denial and, in the case of a demurrer, as a waiver of all 
grounds not supported.”  
 
  Third, “A plaintiff's motion for judgment on the pleadings is analogous to a plaintiff's 
demurrer to an answer and is evaluated by the same standards.” (Allstate Ins. Co. v. Kim 
W. (1984) 160 Cal.App.3d 326, 330-331.)   In this, it performs essentially the same task that it 
would undertake in ruling on a general demurrer.  (Smiley v. Citibank (s.D.), N.A. (1995) 11 
Cal.4th 138, 146.) 
 
 In moving for judgment on the pleadings, if the moving party is a plaintiff, that plaintiff 
must demonstrate that the complaint states facts sufficient to constitute a cause or causes of 
action against the defendant and the answer does not state facts sufficient to constitute a 
defense to the complaint. (Code Civ. Proc., § 438.)  Here, Plaintiff provides no analysis on 
whether on the complaint states a cause of action or whether the answer is insufficient to 
constitute a defense.  
 
 Finally, instead of looking at the sufficiency of the pleadings, Defendant requests the 
Court to make determinations of Defendant's liability, which turns on a factual determination.  It 
appears Plaintiff is relying the document “Accusation” attached to his counsel’s declaration to 
help make those factual determination.  The Court has not taken judicial notice of that 
document. Plaintiffs’ request for determination of liability is incapable of resolution by judgment 
on the pleadings. “A motion for judgment on the pleadings performs the same function as a 
general demurrer, and hence attacks only defects disclosed on the face of the pleadings or by 
matters that can be judicially noticed.” (Cloud v. Northrop Grumman Corp. (1998) 67 
Cal.App.4th 995, 999.) The rules governing demurrers apply. (Ibid.) Plaintiff has not requested 
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the Court to take judicial notice of any documents or facts.  Neither has Plaintiff demonstrated 
these determination can be made as a matter of law. 
 
 For these reasons stated above the motion for judgment on the pleadings is denied. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-00788 
CASE NAME: LAPIZAR VS. FCA US 
HEARING ON MOTION TO ENFORCE ARBITRATION & STAY ACTION 
FILED BY FCA US, LLC, et al. 
* TENTATIVE RULING: * 
 
Off calendar.  This matter was dismissed without prejudice on January 25, 2022. 

  

 9.  TIME:  9:00   CASE#: MSC21-00788 
CASE NAME: LAPIZAR VS. FCA US 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Off calendar.  This matter was dismissed without prejudice on January 25, 2022. 

 

  

10.  TIME:  9:00   CASE#: MSC21-01743 
CASE NAME: DONNA C. JOHNSON  VS.  WILLIAM GINTER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WILLIAM GINTER 
* TENTATIVE RULING: * 
 

Defendant’s demurrer to plaintiff’s Second Cause of Action is sustained, without leave to 
amend.  Defendant shall file and serve his Answer on or before February 10, 2022. 

 
In its discretion, the court considers the merits of the demurrer, even if it is late.  (See 

Jackson v. Doe (2011) 192 Cal.App.4th 742, 750.)  Defendant could always have filed a motion 
for judgment on the pleadings instead.  (See CCP § 438 (f)(2).)   

 
The parties should work out their disagreement regarding electronic service of papers in 

this action.  The court encourages plaintiff’s counsel to agree to electronic service.  In any event, 
the court will not overrule the demurrer based on that procedural defect, given that plaintiff has 
filed a full and timely opposition on the merits. 
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This is an action arising out of a motor vehicle accident.  Plaintiff has alleged three 
causes of action:  (1) Negligence; (2) Negligence Per Se; and (3) Statutory Liability.  Defendant 
demurs only to the cause of action for Negligence Per Se. 

 
This is the type of demurrer that should have been avoided by some stipulation of the 

parties because it will have little, if any, practical impact on this case. 
 
Negligence Per Se is a doctrine permitting a rebuttable presumption that the defendant 

has failed to exercise due care when he violates a statute if four conditions are met.  (See Evid. 
C. § 669.)  It is not a separate cause of action.  (Johnson v. Honeywell Internat. Inc. (2009) 179 
Cal.App.4th 549, 555-556.)  The statute the plaintiff relies on in invoking the doctrine defines the 
standard of care.  It does not create a duty of care, which must exist independently.  (Ibid.; Cal. 
Serv. Station Etc. Ass'n v. Am. Home Assur. Co. (1998) 62 Cal.App.4th 1166, 1177-1178.)   

 
A plaintiff need not plead negligence per se as a separate cause of action or refer to it in 

her cause of action for negligence to be able to use it.  (See Opitz v. Schenck (1918) 178 C. 
636, 638-639 (where plaintiff pleads that defendant is negligent, she may prove negligence 
through the doctrine of negligence per se “whether it was pleaded or not”; the existence of the 
statute and its violation “is simply evidentiary matter, and as such, under our system of pleading, 
it would be improper to plead it”); Scragg v. Sallee (1914) 24 Cal.App. 133, 145 (allegation of 
negligence sufficient; pleading violation of speed limit not required to rely on negligence per 
se).)  That these cases predate the adoption of Evidence Code section 669 is of no moment.  
(See Cal. Serv. Station, supra, 62 Cal.App.4th at 1175-1176.  Section 669 was adopted to 
codify existing law, not to change it.  (Ibid.; see also Law Revision Commission Comment to 
section 669).)   

 
Notwithstanding the fact that negligence per se is technically not a cause of action 

but only an evidentiary principle, many reported cases contain both causes of action or 
speak as though negligence per se is a cause of action.  (See, e.g., Randi W. v. Muroc Joint 
Unified School Dist. (1997) 14 Cal.4th 1066, 1086-1087 (both negligence and negligence 
per se alleged); Estuary Owners Assn. v. Shell Oil Co. (2017) 13 Cal.App.5th 899, 906 
(both alleged); Franks v. Amelia Reid Aviation (1985) 163 Cal.App.3d 1207, 1209 (single cause 
of action for “negligence per se”); Wittenberg v. Bornstein (2020) 50 Cal.App.5th 303, 309-310 
(both alleged).)  

 
Thus, the demurrer is essentially irrelevant.  If it is sustained, plaintiff will be able to 

pursue the same evidentiary strategy anyway.  If it is overruled, any error is harmless. 
 
Some defendants might actually welcome a separate cause of action for negligence 

per se because it gives them notice, before they conduct discovery or move for summary 
judgment, that the plaintiff intends to rely on that doctrine and which statutes she will raise.  
It also permits summary adjudication of whether negligence per se is applicable, because 
summary adjudication must dispose of an entire cause of action and cannot generally be used 
as a substitute for a motion in limine.  (See CCP § 437c (f)(1); Hood v. Superior Court (1995) 33 
Cal.App.4th 319, 323-324.)   
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Here, though, defendant has chosen to demur, so, under Johnson, the court will sustain 
the demurer, without leave to amend.  However, defendant is warned that plaintiff may rely on 
the doctrine of negligence per se at summary judgment or trial whether it is pleaded or not. 

 
In arguing that the demurrer should be overruled, plaintiff confuses statutes that create a 

duty of care with statutes that merely define when the defendant has breached an existing duty 
of care.  Here, defendant’s duty is to drive carefully.  The statutes that plaintiff alleges 
essentially state that a person is not driving carefully when she fails to yield the right-of-way 
(Veh. C. § 21800, 21801), turns when it is not reasonably safe to do so (§ 22107), drives too 
fast for the conditions (§ 22350), or drives while using a cell phone (§ 23123).) 

 

  

11.  TIME:  9:00   CASE#: MSC21-02008 
CASE NAME: MENDEZ VS. CRUZ 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY BERKSHIRE HATHAWAY HOMESTEAD COMPANIES 
* TENTATIVE RULING: * 
 
This unopposed motion for leave to intervene is granted for the reasons cited in the 
moving papers. 

 

  

12.  TIME:  9:00   CASE#: MSC21-02063 
CASE NAME: BANKS  VS.  AMAZON.COM 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY AMAZON.COM 
* TENTATIVE RULING: * 
 
Moot.  Punitive damages have already been stricken, at the request of another defendant. 

 

  

13.  TIME:  9:00   CASE#: MSC21-02364 
CASE NAME: HOOKER VS. STEAD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY KIA AMERICA, INC. 
* TENTATIVE RULING: * 
 

 Defendant Kia America, Inc. demurrer to the complaint is sustained with leave to 

amend. 

 Plaintiff shall file and serve amended complaint on or before February 17, 2022.    
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Background 

     On August 17, 2021, Plaintiff Eric Hooker purchased a 2018 Kia Stinger from 

Defendant Michael C. Stead, Inc., dba Hilltop Kia in the City of Richmond (“Dealer”).    

After purchasing the vehicle, Plaintiff discovered several defects with the vehicle, including 

problems with the windshield wipers, engine and cabin air filters, and passenger seat.  Plaintiff 

also alleges he discovered the vehicle had been in an accident and damaged. Plaintiff alleges 

Dealer and Kia America refuse to repurchase the vehicle. 

  

Demurrer 

 Defendant Kia America, Inc. demurs to the First, Fourth, Fifth, and Sixth Causes of 

Action on the ground Plaintiff’s complaint fails to allege facts sufficient to constitute viable 

causes of action against Kia America (“KA”).     

 

Legal Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters of 

which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 

v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 

theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 

complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 38.) 

 

1st C/A (Violation of the Consumers Legal Remedies Act—Civil Code § 1750 et seq.)  

 Defendant’s demurrer to the First Cause of Action for Violation of the Consumers Legal 

Remedies Act is sustained with leave to amend. 

 “The CLRA makes unlawful, in Civil Code section 1770, subdivision (a) (all undesignated 

statutory cites are to the Civil Code), various ‘unfair methods of competition and unfair or 

deceptive acts or practices undertaken by any person in a transaction intended to result or 

which results in the sale or lease of goods or services to any consumer.’” (Meyer v. Sprint 

Spectrum L.P. (2009) 45 Cal.4th 634, 639.)   
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 Plaintiff alleges Defendant violated subsections of Civil Code § 1770 by misrepresenting 

or concealing the vehicle’s accident and damage history; misrepresenting or concealing the 

vehicle’s defects; selling the vehicle as certified when it did not qualify to be certified under KA’s 

certification standards; and using CarFax in a fraudulent and misleading manner. 

 Plaintiff further alleges Defendant KA further violated the CLRA by advertising that KA is 

involved in certifying vehicles under the Kia Certified Pre-Owned program when it is not; 

advertising or representing the vehicle met KA’s certification standards when it did not; allowing 

Dealer to certify the vehicle when it did not meet KA’s certification standards. 

  Defendant demurs to the First Cause of Action on the ground it fails to allege facts 

sufficient to state any viable claim.  In the moving papers, Defendant discusses the demurrer to 

the First and Fourth Cause of Action for Fraud concurrently.  Defendant argues that every 

element of a fraud case must be plead with sufficient specificity and Plaintiff failed to do so.  

Defendant further claims that Plaintiff failed to allege facts showing Defendant KA had a duty to 

disclose facts to Plaintiff.  As a matter of law, there was no fiduciary relationship between KA 

and Plaintiff.  Plaintiff offers no facts to establish KA ever authorized or directed Plaintiff’s sellers 

to make any representations about the vehicle.   

 Defendant also argues that the Complaint does not allege that KA made any specific 

representations directly to Plaintiff in any manner.  Any transactional relationship created by the 

purchase was between Plaintiff and the dealership.  

 Plaintiff argues a CLRA claim is not held to the same heightened pleading standards as 

fraud.  However, “causes of action under the CLRA and UCL must be stated with reasonable 

particularity, which is a more lenient pleading standard than is applied to common law fraud 

claims.”  (Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1261.) 

Plaintiff argues that Defendant failed to identify any element of the CLRA that was insufficiently 

pled.   

 “The CLRA proscribes particular “unfair methods of competition and unfair or deceptive 

acts or practices” in transactions for the sale or lease of goods or services to consumers.”  

(Collins v. eMachines, Inc. (2011) 202 Cal.App.4th 249, 255.)  Civil Code § 1780  

 Here, Plaintiff alleges at paragraph 40 of the complaint that Defendant KA violated the 

CLRA by misrepresenting certain facts in its advertising. His cause of action is based on KA’s 

misrepresentation, rather than concealment.  Plaintiff also alleges that no “damages” are sought 

under Civil Code § 1780. However, Civil Code § 1780 states:  

Any consumer who suffers any damage as a result of the use or employment by 
any person of a method, act, or practice declared to be unlawful by Section 
1770 may bring an action against that person to recover or obtain any of the 
following: 

(1) Actual damages, but in no case shall the total award of damages in a 
class action be less than one thousand dollars ($1,000). 
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(2) An order enjoining the methods, acts, or practices. 

(3) Restitution of property. 

(4) Punitive damages. 

(5) Any other relief that the court deems proper. 

 

 Even though the statute provides for injunctive relief, “‘plaintiffs in a CLRA action [must] 

show not only that a defendant's conduct was deceptive but that the deception caused them 

harm.’ [Citations.]” (Buckland v. Threshold Enterprises, Ltd., supra, 155 Cal.App.4th at p. 809.)  

“An individual seeking to recover damages under the CLRA based on a misrepresentation must 

prove, among other things, actual injury.  ‘Relief under the CLRA is specifically limited to those 

who suffer damage, making causation a necessary element of proof.’ [Citation.]”  (Bower v. 

AT&T Mobility, LLC (2011) 196 Cal.App.4th 1545, 1556.) 

 Here, Plaintiff has not alleged damages.  The demurrer to the First Cause of Acton is 

sustained. 

   

4th C/A (Fraud and Deceit)  

 Defendant’s demurrer to the Fourth Cause of Action for Fraud and Deceit is sustained 

with leave to amend. 

 Plaintiff alleges that, prior to the execution of the retail installment contract, Dealer and 

KA made the representations of facts stated in the complaint.  Specifically, Dealer and KA 

represented the vehicle to be a Kia Certified Pre-Owned, had passed the Kia Certified Pre-

Owned Inspection, and the vehicle had never been damaged or in an accident.  Plaintiff alleges 

Defendants knew these representations were false or recklessly made them without regard for 

their truth.  Plaintiff relied on the representations in making the purchase.  Plaintiff alleges 

Dealer and KA omitted material facts.  Defendant KA omitted the fact that Kia Certified Pre-

Owned standards permit vehicles which have been in an accident, damaged, and sustained 

structural damage to pass inspection. 

  “‘The elements of fraud, which give rise to the tort action for deceit, are (a) 

misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 

(or 'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 

resulting damage.’ [Citations.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.) 

 Defendant KA demurs on the ground Plaintiff has not alleged facts showing that KA was 

under a legal duty to disclose material facts to Plaintiff.  There are “four circumstances in which 

nondisclosure or concealment may constitute actionable fraud: (1) when the defendant is in a 

fiduciary relationship with the plaintiff; (2) when the defendant had exclusive knowledge of 

material facts not known to the plaintiff; (3) when the defendant actively conceals a material fact 
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from the plaintiff; and (4) when the defendant makes partial representations but also suppresses 

some material facts.”  (Heliotis v. Schuman (1986) 181 Cal.App.3d 646, 651.) 

 Here, Defendant argues Plaintiff does not, and cannot allege, a fiduciary duty between 

Plaintiff and KA.  Plaintiff failed to plead facts showing Defendant had exclusive knowledge of 

material facts not known to plaintiff, which were not disclosed at the time of purchase.  Plaintiff 

does not allege which facts Defendant failed to disclose. 

 As to the misrepresentations, Defendant argues Plaintiff does not allege that KA made 

any specific representations directly to Plaintiff in any manner.  To the extent Plaintiff relies on 

the misrepresentations of the dealers, they cannot be attributed to KA. Plaintiff bears the burden 

to prove agency such that the statements of a purported agent may be attributed to the 

principal.  As to KA’s advertisement, Plaintiff failed to allege where and when he read the 

misrepresentations or how the false statements were communicated to him, and who 

communicated it.  Defendant argues that broad reference to a website is insufficient. 

  In the opposition, Plaintiff argues Defendant had a statutory duty to disclose a complete 

inspection report under Vehicle Code § 11713.18(a)(6). As to the alleging “how, when, where, to 

whom, and by what means,” Plaintiff attribute some of the KA’s representation to KA’s own 

website.  Plaintiff argues, “Less specificity is required when ‘it appears from the nature of the 

allegations that the defendant must necessarily possess full information concerning the facts of 

the controversy [citation]….’” (Committee on Children's Television, Inc. v. General Foods 

Corp. (1983) 35 Cal.3d 197, 217.)   

 In response to Plaintiff’s argument that KA has a statutory duty under Vehicle Code § 

11713.18(a)(6) to disclose material facts, Defendant points out that the statute specifically 

references dealers.  KA is not the dealer or agent of a dealer. As to the misrepresentations, 

Plaintiff failed to allege facts establishing a nexus between specific statements and Plaintiff’s 

reliance.  Moreover, Plaintiff’s allegations say nothing about representations regarding Plaintiff’s 

particular vehicle. 

 To withstand a demurrer, the facts constituting every element of the fraud must be 

alleged with particularity, and the claim cannot be salvaged by references to the general policy 

favoring the liberal construction of pleadings.  (Goldrich v. Natural Y Surgical Specialties, 

Inc. (1994) 25 Cal.App.4th 772, 782.) Here, Plaintiff has not alleged facts showing the 

manufacturer, KA, had a duty to disclose any material fact.  As to the misrepresentation, plaintiff 

must, “at a minimum, set out a representative selection of the alleged misrepresentations 

sufficient to permit the trial court to ascertain whether the statements were material and 

otherwise actionable.”  (Goldrich v. Natural Y Surgical Specialties, Inc. (1994) 25 Cal.App.4th 

772, 783.) For these reasons the demurrer is sustained with leave to amend. 

 

5th C/A (Negligent Misrepresentation) 
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 The demurrer to the Fifth Cause of Action for Negligent Misrepresentation is sustained 

with leave to amend. 

 Plaintiff alleges Defendant KA represented the vehicle qualified to be a Kia Certified Pre-

Owned vehicle and had not been in an accident or damaged.  These representations were not 

true and Defendant made them without any reasonable grounds for believing them to be true.  

Plaintiff relied upon those representations induced into the purchase contract.  As a result of the 

reliance, Plaintiff was harmed.   

 “The elements of negligent misrepresentation are similar to intentional fraud except for 

the requirement of scienter; in a claim for negligent misrepresentation, the plaintiff need not 

allege the defendant made an intentionally false statement, but simply one as to which he or she 

lacked any reasonable ground for believing the statement to be true.” (Charnay v. Cobert (2006) 

145 Cal.App.4th 170, 184.)   

 Defendant demurs on the ground Plaintiff has not alleged a duty on the part of KA.  “As 

is true of negligence, responsibility for negligent misrepresentation rests upon the existence of a 

legal duty, imposed by contract, statute or otherwise, owed by a defendant to the injured 

person.” (Eddy v. Sharp (1988) 199 Cal.App.3d 858, 864.) As KA did not advertise or sell the 

vehicle to Plaintiff, Defendant argues there is no relationship or transaction giving to a duty.   

 Plaintiff opposes the demurrer by pointing to the arguments put forth in his opposition to 

the fraud claim.  Plaintiff argues that Defendant pointed to no factual gaps in the complaint. 

 The demurrer is sustained with leave to amend as Plaintiff has not alleged facts 

supporting a duty KA owed to Plaintiff.   

 

6th Cause of Action (Violation of Unfair Competition Law, Bus. & Prof. Code § 17200 et. seq.)  

  

 Demurrer to the Sixth Cause of Action for Violation of the UCL is sustained with leave 

to amend. 

 Plaintiff alleges KA violated the UCL by misrepresenting or concealing the vehicle’s 

history, misrepresenting the vehicle as certified and selling the vehicle as certified.  Plaintiff also 

alleges KA violated the UCL by advertising that KA is involved in certifying vehicles under the 

Kia Certified Pre-Owned program when it is not.  Plaintiff alleges he lost money and suffered 

injury in fact.   

 “The UCL prohibits, and provides civil remedies for, unfair competition, which it defines 

as ‘any unlawful, unfair or fraudulent business act or practice.’ ([Bus. & Prof. Code] § 17200.)” 

(Demeter v. Taxi Computer Services, Inc. (2018) 21 Cal.App.5th 903, 915.) “In order to pursue a 

UCL claim, the plaintiff must show that the practices that it characterizes as unlawful caused it to 

suffer an actual economic injury.” (Ibid.) 
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 Defendant argues Plaintiff failed to allege facts sufficient to state a cause of action. 

Under the unlawful prong, Defendant argues that Plaintiff attempts to borrow from the CRLA and 

the laws of fraud without supporting facts.  As to the unfair practice, Defendant contends Plaintiff 

merely parrots the statute without any facts.  As to the fraud prong, Plaintiff alleges Defendant 

engaged in deceptive practices, but identifies no misrepresentations or any facts supporting a 

fraudulent misrepresentation. 

 In opposing the demurrer, Plaintiff argues that all of the allegations supporting a violation 

of the CLRA, support this cause of action.   

 As Plaintiff has not alleged sufficient facts to state a claim under the CLRA, Plaintiff’s 

allegations under UCL falls short.  The demurrer is sustained with leave to amend.    

 

Additional Ground for Demurrer to 4th and 5th Causes of Action 

 Defendant argues the Fourth and Fifth Causes of Action are barred by the economic loss 

rule. The economic loss rule provides: ‘“‘[W]here a purchaser's expectations in a sale are 

frustrated because the product he bought is not working properly, his remedy is said to be in 

contract alone, for he has suffered only “economic” losses.’” … The economic loss rule requires 

a purchaser to recover in contract for purely economic loss due to disappointed expectations, 

unless he can demonstrate harm above and beyond a broken contractual promise.” (Food 

Safety Net Services v. Eco Safe Systems USA, Inc. (2012) 209 Cal.App.4th 1118, 1130.) 

 Here, Defendant argues Plaintiff has not alleged damages other than the contractual 

damages.  Plaintiff does not assert he suffered personal injury or property damage independent 

of the economic loss associated with the vehicle. 

 Plaintiff argues the economic loss doctrine does not apply.  “The rule does not apply if 

‘the duty that gives rise to tort liability is either completely independent of the contract or arises 

from conduct which is both intentional and intended to harm.’ [Citation.]”  (Foley v. 

Aintabi (C.D.Cal. Nov. 6, 2013, No. CV 13-3691 DSF (SSx)) 2013 U.S.Dist.LEXIS 198254, at 

*15.)  Plaintiff argues the rule does not apply because he was fraudulently induced to enter the 

contract.    

 Defendant’s demurrer on this ground is sustained.  Plaintiff has not alleged any 

damages independent of the economic loss relative to vehicle.  The Court has sustained the 

demurrer on other grounds to the Fourth and Fifth Cause of Action with leave to amend.  In 

amending the complaint, Plaintiff may address the economic loss rule. 
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14.  TIME:  9:00   CASE#: MSN21-2288 
CASE NAME: IN RE: DEMONE LUIS MORALES 
HEARING ON PETITION FOR PRE-SUIT DISCOVERY TO PRESERVE EVIDENCE 
FILED BY DEMONE LUIS MORALES 
* TENTATIVE RULING: * 
 
 Petitioner Demone Luis Morales’ Verified Petition for pre-suit discovery for purposes of 
preserving evidence under California Code of Civil Procedure section 2035.010 is granted. The 
relevant statute provides: "One who expects to be a party . . . to any action that may be 
cognizable in any court in the State of California, whether as a plaintiff, or as a defendant, or in 
any other capacity, may obtain discovery . . . for the purpose of perpetuating that person's own 
testimony or that of another person or organization, or of preserving evidence for use in the 
event an action is subsequently filed." (§ 2035.010, subd. (a).)The Court has reviewed the 
petition, the opposition and the reply and finds that petitioner has demonstrated that an 
independent medical examination conducted expeditiously would likely assist the Court or jury in 
determining the facts in the case.  Since the petition was filed, respondent has purportedly 
undergone back surgery.  Obtaining the medical records and conducting an IME would likely 
preserve evidence in the event an action is filed. Block v. Superior Court of Los Angeles County, 
(1963) 219 Cal. App. 2d  

Because the respondent has had surgery, the medical records created by the medical 
professionals who provided the surgery are also subject to pre-suit discovery.  Respondent is 
ordered to notify petitioner 90 days in advance before any further (non-emergency) surgical 
procedures are performed to repair an injury alleged to be related to the car accident,.   The 
petitioner is ordered to prepare a revised order incorporating the additional orders in this ruling. 

  

  

15.  TIME:  9:00   CASE#: MSN21-2348 
CASE NAME: IN RE: THE MATTER OF BRYCE CASSELL 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

 

 
ADD-ON 
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16. TIME:  9:01   CASE#: MSC21-01634 
CASE NAME: RDS CAPTIAL VS. WINGTIP COMMUNICATION 
HEARING ON MOTION FOR COMPEL ARBITRATION 
FILED BY WINGTIP COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 
 
 
Before the Court is Defendant Wingtip Communication (“Wingtip”), Defendant Hive80 LLC 

(“Hive80”), and Defendant Jennifer Stanich-Banmiller (“Stanich-Banmiller”) (collectively, 

“Defendants”)’s motion to compel arbitration and to dismiss or, in the alternative, stay the case. 

The motion seeks an order compelling Plaintiff RDS Capital Group, LLC (“Plaintiff” or “RDS”) to 

submit all its claims to arbitration. Defendants move pursuant to the Federal Arbitration Act as 

well as California Code of Civil Procedure § 1281 et seq. Plaintiff opposes the motion. 

For the reasons discussed further below, the motion is granted and the instant case is stayed 

pending the outcome of the arbitration. 

Legal Standard 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions to 

compel arbitration. “A petition to compel arbitration ‘is in essence a suit in equity to compel 

specific performance of a contract.’” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 

14 Cal.4th 394, 411 [internal citation omitted].) In these summary proceedings, the trial court sits 

as a trier of fact, weighing all the affidavits, declarations, and other documentary evidence, as 

well as oral testimony received at the court’s discretion, to reach a final determination. (Engalla 

v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972.) 

Factual and Procedural Background 

Plaintiff alleges a series of agreements with Defendants. The first of these is a June 3, 2020 

promissory note for a principal amount of $2,000,000.00. (See FAC at ¶ 10.) Plaintiff alleges 

that all amounts due under the June 3 Note were secured by a security interest in substantially 

all of Wingtip’s assets pursuant to a duly executed Security Agreement also dated June 3, 2020. 

(Id.) The FAC, unlike the original complaint, describes this note as “satisfied” but otherwise the 

allegations are identical. (Compare Complaint at ¶ 10 with FAC at ¶ 10.) 

The June 3 Note reads at paragraph 15 in part: 

Dispute Resolution. Any controversy or claim arising out of or relating to this 

Note, or the breach thereof, shall be resolved by binding arbitration before a 

single arbitrator, with venue in San Francisco, California, in accordance with the 

applicable JAMS Streamlined Arbitration Rules and Procedures, and judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction thereof.  

(FAC at Ex. A ¶ 15.) 
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The FAC alleges that the Plaintiff and Wingtip entered into a Promissory Note Repayment 

Agreement and Secured Note Purchase Agreement both dated July 2, 2020. (FAC at ¶ 11.) 

Pursuant to the July 2 Note Repayment Agreement, Wingtip and Plaintiff agreed to a secured 

promissory note in the principal sum of $300,000.00 (the “July 2 $300K Note”) as well as a 

Secured Promissory Note in the principal sum of $2,000,000.00 (the “July 2 $2M Note Purchase 

Note). (Id. at ¶ 12.) All of the amounts and obligations due on the July 2, 2020 agreements were 

secured under a Security Agreement dated July 2, 2020. (Id. at ¶ 14.) 

On July 7, 2020, Plaintiff loaned Wingtip an additional $500,000.00 and Wingtip issued a 

corresponding Secured Promissory Note (the “July 7 $500k Note”). (FAC at ¶ 16.) The July 7 

$500k Note is not an exhibit to the FAC, but is an Exhibit to the original Complaint at N. That 

Note reads in part at paragraph 14: 

Dispute Resolution. Any controversy or claim arising out of or relating to this 

Note, or the breach thereof, shall be resolved by binding arbitration before a 

single arbitrator, with venue in San Francisco, California, in accordance with the 

applicable JAMS Streamlined Arbitration Rules and Procedures, and judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction thereof. 

(Complaint at Ex. N ¶ 14.) 

On September 17, 2020, Plaintiff made another loan of $1,000,000.00 to Wingtip, as described 

by another Secured Promissory Note. (FAC at ¶ 16, Ex. O.) 

Plaintiff alleges that Wingtip defaulted on its obligations under its various notes and related 

agreements and that as a consequence on or about November 19, 2020 Wingtip and Plaintiff 

entered into a Restructuring Agreement. (FAC at ¶ 17 and Ex. P.) Pursuant to the Restructuring 

Agreement, Hive80 executed an unconditional guaranty of Wingtip’s obligations secured by a 

grant of a security interest in substantially all of Hive80’s assets. (Id. at ¶ 18(i); see also Exs. R 

& S.) The Restructuring Agreement further required Wingtip to issue to Plaintiff a Secured 

Promissory Note for $487,038 (see id. at ¶ 18(ii) Ex. T), a Secured Promissory Note for 

$302,048 (the “Reconciliation Note”) (see id. at ¶ 18(iii) Ex. U), an Amended and Restated 

Secured Promissory Note to amend and restate the September 17, 2020 Secured Promissory 

Note (the “Amended $1M Note”) (see id. at ¶ 18(iv) Ex. V), and an Amended and Restated 

Security Agreement (see id. at ¶ 18(v) Ex. W). 

Plaintiff further alleges that Wingtip defaulted on its repayment obligations under both the 

Reconciliation Note and the Amended $1M Note. (FAC at ¶ 19.) On July 29, 2021, Wingtip and 

Plaintiff entered into a Forbearance Agreement (id. at ¶ 20, Ex. X), pursuant to which Stanich-

Banmiller executed an Unconditional Guaranty of Wingtip’s obligations (see id. at ¶ 21(i) and 

¶ 22 Ex. Y). 

Finally, Plaintiff alleges that Wingtip failed to comply with the payment terms of the Forbearance 

Agreement and notified both Wingtip and H80 on August 10, 2021 that its forbearance was 
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terminated. (FAC at ¶¶ 22, 23.) Plaintiff also made a written demand on Stanich-Banmiller for 

payment under her guarantee. (Id. at ¶ 24.) This lawsuit followed.  

Plaintiff filed a verified complaint for (1) breach of commercial secured promissory notes 

(against Wingtip), (2) breach of guarantee (against Hive80), (3) breach of guarantee (against 

Stanich-Banmiller), (4) foreclosure of security interest (against Wingtip), (5) foreclosure of 

security interest (against Hive80), (6) common count for money lent (against all Defendants) on 

August 19, 2021. Defendants filed a motion to compel arbitration and stay the case, then moved 

ex parte to stay all proceedings until a determination on their motion to compel arbitration. 

Defendants’ ex parte application was denied. 

Plaintiff moved ex parte for an appointment of receiver, which was heard in part on October 18, 

2021 and continued to November 4, 2021. On October 18, 2021 Plaintiff filed a First Amended 

Complaint (“FAC”) for (1) breach of commercial secured promissory notes (against Wingtip); (2) 

breach of guarantees (against Hive80); (3) breach of security agreements (against Stanich-

Banmiller); (4) foreclosure of security interest (against Wingtip); and (5) common count for 

money lent (against all Defendants). 

At the continued hearing Plaintiff’s motion for receiver was denied. On November 12, 2021 

Defendants withdrew their original motion to compel arbitration and filed the instant motion. 

Analysis 

Defendants argue that Wingtip and Plaintiff executed two arbitration agreements as part of the 

June 3 Note and the July 7 $500k Note; specifically, that both notes state that “[a]ny controversy 

or claim arising out of or relating to this Note, or the breach thereof, shall be resolved by binding 

arbitration before a single arbitrator.” (FAC Ex. A § 15; Complaint Ex. N § 14.) Plaintiff does not 

dispute the existence of these agreements; rather, Plaintiff argues without evidence or authority 

that the June 3 Note lacks any force and effect (as it was satisfied and discharged pursuant to 

the July 2 Note Repayment Agreement) and cannot therefore be grounds to compel arbitration. 

Plaintiff also argues that as it does not seek recovery on the July 7 $500k Note, and that the 

July 7 $500k Note therefore cannot be grounds to compel arbitration.  

Critically, Plaintiff does not dispute the existence of the arbitration agreement in either the June 

3 Note or the July 7 $500k Note; instead, Plaintiff’s argument appears to be that a “satisfied” 

note cannot be the basis to compel arbitration and that the arbitration clause of the July 7 $500k 

Note is limited to that specific Note only. However, Plaintiff does not address Defendants’ 

argument that the issue of arbitrability under the July 7 $500k Note is itself subject to 

arbitration—specifically, whether the instant dispute is covered by the scope of the arbitration 

agreement in the June 3 Note and July 7 $500k Note. 

The default presumption is that parties to an arbitration agreement intend so-called “gateway 
issues,” (such as whether a particular arbitration agreement encompasses a particular dispute) 
to be decided by a court. (E.g., Aanderud v. Super. Ct. (2017) 13 Cal.App.5th 880, 891.) 
However, parties to an arbitration agreement may agree to delegate to an arbitrator, instead of a 
court, questions regarding the enforceability of the agreement. (Pinela v. Neiman Marcus Group, 
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Inc. (2015) 238 Cal.App.4th 227, 239.) 

Here, the June 3 Note and the July 7 $500k Note both incorporate JAMS Streamlined Arbitration 
Rules and Procedures. Pursuant to Rule 8(b) “[j]urisdictional and arbitrability disputes, including 
disputes over the formation, existence, validity, interpretation or scope of the agreement under 
which Arbitration is sought, and who are proper Parties to the Arbitration, shall be submitted to 
and ruled on by the Arbitrator. The Arbitrator has the authority to determine jurisdiction and 
arbitrability issues as a preliminary matter.” The Aanderud court found reference to the JAMS 
rules evidence of the parties’ clear and unmistakable intent to submit issues of arbitrability to the 
arbitrator. (See Aanderud, supra, 13 Cal.App.5th at p. 893.) 

Plaintiff does not engage with this argument or authority in opposition. 

The Court finds that the parties have delegated to an arbitrator the authority to determine 
whether the present dispute is within the ambit of the June 3 Note and/or the July 7 $500k Note. 
That delegation was clear and unmistakable, and it is not revocable. The Court therefore 
declines to opine on the substantive arbitrability question, i.e., whether the present dispute 
within the ambit of the Notes. 

This case is stayed pending an arbitrator’s decision with respect to the arbitrability of this 
matter.  

 

 

 


